
 



 



2023 ESTATE AND GIFT TAX ADDENDUM 

$12,920,000 is exempt from estate and gift taxes for gifts made in 2023 

or decedents dying in 2023. A married couple with two bypass trusts 

can pass $25,840,000 free of taxes at death in 2023. 

 
However, if the first spouse to die leaves everything outright to the 

surviving spouse without a bypass trust, the exemption of the first 

spouse to die potentially is wasted. This oversight can be corrected 

under the “portability provisions” of current law by filing an estate tax 

return making an election to let the surviving spouse “borrow” the 

decedent’s unused $12,920,000 exemption. Nevertheless, a bypass trust 

for each spouse still is good planning to take advantage of removing 

appreciating assets, including growth between the date of death of the 

first spouse and date of death of the second spouse to die. There are pros 

and cons regarding portability that should be considered in planning, 

such as the loss in step up in basis at the death of the second spouse. 

Portability also raises other issues, such as for example whether the 

surviving spouse will receive the benefits of asset protection from 

creditors. Generation Skipping Trusts also may have special problems if 

portability is relied on. 

 
In 2023 there is a $17,000 per donee, per annum gift tax exclusion. 

 
The step up in basis to date of death value for calculating capital gains 

taxes on property inherited from a decedent will apply for deaths 

occurring in 2023. 

 
The exemptions are subject to the actions of Congress. Not many years 

ago, the exemption was $1,000,000. It is unknown what Congress may 

do in the future, and some expect the exemptions could be scaled back 

significantly in the future. If there is a time where the value of your 

estate exceeds the exemption, it would be wise planning for a couple to 

sign two bypass trusts and take other tax minimizing actions. 
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225 N. 5tH St. # 611 

PO BOX 1981 

GRAND JUNCtION, CO 81502 

PHONE: (970) 241-2969 
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ATTORNEY/CLIENT ENGAGEMENT AGREEMENT FOR ESTATE PLANNING 

 

Joint Representation for Married Couple 

With Waiver of Conflict 

 

Thank you for engaging this law firm to represent you in drafting your estate plan. Please read 

this Engagement Agreement carefully before signing, and ask first if you have any questions or 

concerns. This Engagement Agreement includes a waiver of conflict of interest so that the law 

firm can represent both of you. If you prefer to hire separate lawyers from separate independent 

law firms for each of you, you should not sign this agreement. 

 

1. Services to be provided. This law firm will draft a complete estate plan for the two of 

you, and deliver to you all documents for signing at our office. Please select from the price list 

and order the services which you would like to be provided. We will meet with you and 

recommend which plan we think best serves your needs as a couple. Ultimately, the decisions 

regarding your joint estate plan are yours to make together. 

 

2. Payment. We appreciate payment in advance. Please see the price list and order form 

which you will be asked to sign at the same time you sign this agreement. The price list includes 

flat fees for drafting the documents. 

 

3. Conference time and additional services. Our flat fee estate plans listed on the price list 

and order form do not include conference time. We will bill for any conference time and for any 

additional services not included in the standard estate plan packages at our regular hourly rates, 

which you agree to pay promptly upon receipt of the bill. Payment for conferences at the 

conclusion of each conference is greatly appreciated. 

 

4. Flat fee and hourly fees. We charge a flat fee (as disclosed on our price list) for drafting 

estate planning documents. Please see the fee disclosure and order form. We also charge an 

additional “hourly fee” for all conferences and for additional services that you might need which 

are not part of the standard estate planning drafting document package that you select. You will 

receive a bill for any conferences or additional services. Attorney time and staff time not covered 

by the flat fee for drafting are billed according to the standard Fee Agreement. A retainer is put 

up along with the Fee Agreement. 

 

Therefore, there are two portions of your billing, as follows. 

 
• The flat fee for drafting. 

• The additional Fee Agreement with retainer for conferences and other work not included 

in the drafting of the basic documents. 
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5. Right of rescission. You have the right to rescind this agreement and obtain a refund in 

full if you notify us in writing within three (3) days of signing this agreement. 

 

6. When fees are earned. After we draft the estate plan and you have signed the documents, 

we will consider all fees to have been earned, and we will transfer your funds from our trust 

account to our operating account at that time. If you change your mind after three days but before 

the estate plan is completed and signed, we will charge for our services depending on the amount 

of time and effort we have expended, and we will refund the balance. 

 

7. Referrals. We receive referrals from other professionals and provide referrals to our 

clients to go to other professionals. This law firm is independent of any other professional from 

whom, or to whom, a referral may be made. Each professional takes full responsibility for his or 

her work, and is not responsible for the work of the independent professional. We do not share or 

split fees with any other professional. Any fees due to your CPA, financial planner, insurance 

agent, stockbroker, etc. should be discussed directly with that professional and paid by you to that 

professional. Also, we do not take responsibility for the work that professionals you hire may do 

for you, and if you are not satisfied with their work for any reason, you must look only to them for 

satisfaction. 

 

8. Confidentiality and privacy policy. Everything you tell your attorney or our staff is 

confidential. We will respect your right to privacy and not discuss your affairs outside of the 

office with anyone. We will not disclose any information nor share any documents without your 

permission. However, if you are working with other professionals with regard to your estate 

planning, such as a certified public accountant, a stockbroker, a financial planner, an insurance 

specialist, a banker, or any other professionals, you agree to waive any confidentiality so that we 

may speak to them and share documents, and work with them to better serve you. Please let us 

know, both in writing and verbally, if there are any restrictions that you wish to place on that. 

 

9. Waiver of conflict. If you are married and asking this law firm to represent both of you, 

you need to understand the information provided below. 

 

a. Right to two independent attorneys. Each spouse has the right to independent 

counsel. By signing this agreement, you are foregoing that right and choosing to have one 

attorney represent both of you jointly. 

 

b. Waiver of conflict of interest. There is an inherent conflict of interest when one 

attorney represents two clients, and this is true of spouses who have one attorney draft an estate 

plan for both of them. By choosing to have this law firm represent both of you for your estate 

planning needs, you are waiving any conflict of interest when you sign below. 

 

c. Disadvantages of joint representation. There are disadvantages to joint 

representation. Neither of you will be able to speak to the attorney confidentially as to the other 

spouse, because the expectation is that all information will be shared with both spouses. There 

will be no secrets between spouses. The two of you and your attorney will be meeting together in 

all of our consultations, and will be avoiding phone calls and meetings where one spouse is not 
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present. Our law firm will try to devise the best plan for the two of you jointly. However, two 

separate attorneys might have made a different recommendation to each of you individually. 

Spouses can have differing and sometimes conflicting interests and objectives regarding their 

estate planning. For example, in some cases to save estate taxes, we recommend transfers 

between spouses. If you had independent attorneys, an independent attorney might not 

recommend that in some situations. Another problem that can arise from dual representation is 

that restructuring assets and other advice given regarding estate planning might be inconsistent 

with strategies that would be taken if your marriage ever were to end in divorce. You also might 

have differing and irreconcilable ideas on how your estate plan should be structured, but may not 

want to talk about that in front of your spouse. There are many other examples of problems that 

can arise because you do not have independent attorneys for each of you. If you each had a 

separate lawyer, you each would have an advocate for your position and would receive totally 

independent advice. Our firm cannot be an advocate for one of you against the other in a joint 

representation situation. By signing this agreement, you are stating to us that you nevertheless 

have chosen joint representation as being best for you, and that you understand that there are risks 

and disadvantages to joint representation, and that you accept those risks and disadvantages. 

 

d. Agree to no secrets. You agree, as spouses, that by selecting this law firm to 

represent both of you with regard to your estate planning needs, you will keep no secrets from the 

other spouse or from the attorney. You agree to disclose to your spouse and to your attorney all 

relevant facts, and to hide nothing. You will not tell the attorney anything that you ask the attorney 

to keep confidential from the other spouse. You both waive any right to confidentiality as to the 

other spouse, and agree that the attorney may tell the other spouse, at his discretion, anything that 

you tell the attorney. You give permission to the attorney to share with your spouse any 

information, whether received by you or from another source, and whether received by you during 

this process of estate planning or previously (such as during prior representation of one spouse 

alone). You both also agree that the attorney, at his or her discretion, may keep anything said 

confidentially by the other spouse from you if your spouse breaches this agreement by telling the 

attorney something confidential. You both agree not to put the attorney in the middle by asking 

the attorney to keep secrets from your spouse. You also agree that you will both carry out the 

estate plan agreed upon, and will not secretly do anything to defeat the estate plan or change the 

estate plan without full disclosure to your spouse. Further, you both agree to share with each 

other and with the attorney all relevant information, all pertinent documents, and any details of 

prior transactions that may be important to estate planning. There will be no secrets between the 

two of you or with the attorney, such as the existence of prior children out of wedlock, or 

questionable business transactions, tax problems or debts in the past. The attorney reserves the 

right to terminate representation of either or both of you if either of you breaches this agreement, 

or if irreconcilable conflicts arise that, in the attorney’s opinion and sole discretion, make joint 

representation difficult, unethical or impossible for the attorney to continue such joint 

representation. Our firm reserves the right to continue to represent one of you with regard to 

services not related to the estate plan (especially if we have a long-standing relationship with one 

of you) if such continued representation will not prejudice the other spouse. The two of you and 

your attorney also might mutually agree to our firm representing one of you with regard to the 

estate planning if the other chooses to go to a separate attorney, so long as there is no confidential 

information that makes that impossible. 
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10. One year limited guarantee. We will make free revisions to your estate plan for a full 

year after the date you sign your estate plan in the unlikely event that you find that we have made 

any mistakes in drafting. You agree to carefully review all of the documents we prepare and 

advise us within the year if you find any errors. Additional meetings during the year, and any 

revisions after the year, will be billed at our hourly rates then in effect. 

 

11. Your other obligations. You agree to provide full and complete disclosure to us and to 

your spouse of all information necessary for us to prepare your estate plan. You also agree to read 

your estate plan carefully to ensure that it meets your needs and satisfies your desires, and to make 

sure that you understand it. Please ask us if you have any questions. 

 

12. Completion of services. After you have signed your estate plan, we will keep a copy, and 

we suggest you keep the original estate planning documents in a safe place such as a safe deposit 

box at a bank. We consider our legal services to you to be complete at that time. Except for the 

one-year free revision policy stated above, we do not undertake a continuing responsibility to you 

with regard to your estate plan unless you come back and hire us for specific tasks. For example, 

with the large number of clients that we have serviced over the years, it will not be possible for us 

to contact you and all our other former clients every time the state laws relevant to estate planning 

and probate change, or when the tax laws change. Therefore, we recommend that you take the 

initiative to call to make an appointment every two to five years (or more often if you desire) to 

come back and consult with us regarding whether your estate plan is still appropriate for you, 

given the status of the law at that time and your particular family circumstances then. 

 

Please feel free to call the attorney or the attorney’s paralegal if you have any questions about the 

above, or if you have other questions or concerns throughout the process. Thank you for hiring 

this law firm.  We look forward to working with you. 

 

 
We have read and we agree to the above. 

 

 
Date:    

 

Clients: 
 

 

 
(signature) (signature) 

 

 
Kain & Burke, PC 

 

 
By:    



 


