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The Purpose of this Book

Estate planning is a scary proposition to many people. It certainly is important
that your estate plan be properly drafted so that your wishes will be carried out at
death and your loved ones are protected. This book is not a how-to or do-it-
yourself book. It takes years of training, experience and expertise to learn how to
draft an estate plan properly. This is something you should not try to do without
professional help. On the other hand, this book will help familiarize you with
some of the basic concepts involved in estate planning so you can better work with
your attorney in drafting an estate plan that meets your needs and that of your

heirs.
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Planning, Probate and Business Law. He is a graduate
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Planning Course, and he teaches numerous seminars on
estate planning. He has served as the District Attorney
for the 21st Judicial District, as a Special Assistant
United States Attorney, and as a Municipal Judge.
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The Purposes of Estate Planning

Planning for incapacity.

Appointing fiduciaries.

Setting up a Will or Trust.

Providing for efficient and inexpensive settling of your estate after death.
Setting out who will receive your property after death and how your debts
and expenses will be paid.
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Estate planning is the process by which an attorney assists a client in deciding
what the client's estate planning goals are, and what the most effective method of
carrying out those goals would be. A qualified estate planning specialist will
consider the use of numerous estate planning techniques such as a Last Will and
Testament, Living Trust, Joint Tenancy Property, Powers of Attorney, and Living
Wills. It is important that the entire plan be coordinated.
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Estate Planning Goals

Making sure that your heirs receive their property at your death.
Avoiding taxes.

Avoiding the delays of Probate.

Avoiding the expense of Probate.

Obtaining the privacy of a Trust.

Transferring out-of-state property.
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Part of the process of estate planning is deciding what your particular goals are.
Perhaps you are most interested in avoiding Probate. Perhaps you would like to
see your loved ones receive your property with the least possible expense and
hassle. Perhaps you want the privacy of a Trust, or the asset management that a
bank trustee can provide for your children and grandchildren. Whatever your
goals, it is important that they be clearly in mind and carried out by the attorney.
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How Probate Works

Lodging the Will.

Appointing the Personal Representative.

Issuing Letters Testamentary.

Marshaling the assets.

Paying debts and administrative expenses.

Transferring assets to the heirs.

Selling assets and distributing the net proceeds of the estate.
The estate Inventory and Accounting.

Publishing the Notice to Creditors.

Closing the estate.
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Probate is the process by which a Last Will and Testament is lodged with the
Probate Court so that the provisions of the Will can take effect. After the Will is
lodged with the Court, the Court will issue a document known as the “Letters
Testamentary.” This document allows the Personal Representative, also known
as the Executor, to transfer assets to the heirs. Normally an estate bank account is
opened, and as each asset is liquidated, the proceeds are placed into the estate
bank account. The debts and expenses of the estate are paid from that account,
and after all of the assets have been liquidated and all of the debts and expenses
paid, the balance remaining in the account is distributed to the heirs according to
the Will. There are statutory requirements for an Accounting and an Inventory.
In addition, a Netice to Creditors is run in the paper for three weeks, giving
creditors four months to come forward or be forever foreclosed from asserting
their claims. By law, a Probate may not be closed in less than six months.

Notes:
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Assets Subject to Probate

¢ Those titled in the decedent's name.
¢ Those held in tenancy in common.

Assets Not Subject to Probate.

Joint tenancy.

Payable on death accounts.
Transferred on death accounts.
Life insurance.

Living trust.

Retirement plans.

Life estates.
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Normally the assets subject to Probate include the assets titled in the decedent's
name. This can include a decedent's share of property owned as tenants in
common.

Assets that are held in joint tenancy, payable on death accounts, transferred on
death accounts, life insurance, property owned by a living trust, annuity proceeds,
retirement plans with named beneficiary, and real estate in which a decedent owns
a life estate, are not subject to Probate. This means that they pass to the heirs
outside the Will without going through the Probate Court.

Notes:
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Advantages of Probate

¢ Cutting off creditors’ claims.
¢ Appointment of a Guardian for minor children.
¢ Drafting a Will is relatively inexpensive.

Probate does have certain advantages. For one thing, Probate allows for a notice
in the newspaper to run for three weeks giving all creditors four months to come
forward. Any creditors who fail to file a claim with the Probate Court or with the
Personal Representative within four months may forever lose their claims. This
has the advantage of allowing the Personal Representative to make distribution to
the heirs without fear that further creditors may later come forward and sue the
heirs or the estate. The Probate process can be expensive, but an advantage of
writing a Will is that the Will can be drafted fairly inexpensively compared to the
cost of setting up a Trust. Also, a Will is the easiest way to appoint a Guardian for
minor children.
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Disadvantages of Probate

Expensive.

Time-consuming,

Ancillary Probate is needed for property in other states.
Lack of privacy.
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Probate can be very expensive. It is also time-consuming and frustrating for many
people. The law does not allow a Probate Estate to close in less than six months,
and often it takes longer than six months to make sure that all assets have been
transferred and bills paid. Further, Probate does not have the advantages of
privacy that a Trust has. Even with Colorado’s relatively simplified Probate
System, the Probate process generally takes much longer and costs much more to
administer than does a Trust.

Notes:
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